
 
 
October 27, 2022 

Chiquita Brooks-LaSure 
Administrator  
Centers for Medicare & Medicaid Services 
U.S. Department of Health and Human Services 
Attention: CMS-9912-N 
Mail Stop C4-26-05 
7500 Security Boulevard 
Baltimore, MD 21244 

Re: Medicaid Program; Temporary Increase in Federal Medical Assistance Percentage (FMAP) in Response 
to the COVID-19 Public Health Emergency (PHE); Reopening of Public Comment Period 

Dear Administrator Brooks-LaSure: 

The National MLTSS Health Plan Association (MLTSS Association) appreciates the opportunity to provide 
comments on the Temporary Increase in FMAP in Response to COVID-19 interim final rule, which was 
originally published on November 6, 2020.1,2 

The MLTSS Association represents managed care organizations (MCOs) that have Medicaid managed care 
contracts with one or more states and take risk for long-term services and supports (LTSS) provided under 
Medicaid.3  Our members assist states in delivering high-quality LTSS at the same or lower cost as the fee-
for-service system with a particular focus on ensuring beneficiaries’ quality of life and ability to live as 
independently as possible. Our members currently cover the large majority of all enrollees in MLTSS plans 
and integrated plans, including national plans and regional and community-based plans.  

Section 6008 of the Families First Coronavirus Response Act (FFRCA) provides a 6.2% FMAP increase if states 
meet certain maintenance of effort (MOE) conditions. In an initial interpretation of the MOE requirement 
in April 2020 FAQs, CMS limited the ability for states to transition individuals in and out of benefit 
categories. However, in a November 2020 interim final rule (IFR), CMS offered additional flexibility for 
states meeting the requirement. While states are required to maintain beneficiary enrollment in Medicaid, 
CMS further permitted states to make changes to the amount, duration, and scope of benefits and to 
beneficiary cost sharing, adhering to certain guardrails.  

CMS now notes that it has become aware of this policy change negatively impacting some Medicaid 
beneficiaries, and that the fiscal situations of many states may have changed since the IFR was originally 
issued. The MLTSS Association recognizes the need for Medicaid agencies to have sufficient flexibilities 

 
1 87 Fed. Reg. 58456 (Sept. 27, 2022) 
2 85 Fed. Reg. 71142 (Nov. 6, 2022) 
3 Members include Aetna, AmeriHealth Caritas, Elevance Health, CareSource, Centene Corporation, Commonwealth Care 
Alliance, Inclusa, LA Care Health Plan, Molina Healthcare, UPMC Community HealthChoices, and VNS Health. 
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afforded to them to manage the needs of their populations and states. However, we are primarily 
concerned that an easing of the original MOE interpretation could have a disproportionate impact on the 
amount, duration, scope, or eligibility of benefits for LTSS beneficiaries. We therefore recommend CMS 
ensure any such easing carefully assesses the direct and indirect impact on beneficiary coverage. Such 
changes will maximize the opportunity for Medicaid beneficiaries to access needed services throughout 
the PHE, while also accounting for the necessary flexibilities needed to operate a state Medicaid program.  

Gaps in Coverage and Reductions in Benefits 
The MLTSS Association represents managed care plans that serve vulnerable beneficiaries who have 
complex care needs, are often dually eligible for both Medicare and Medicaid, and are at high risk for 
COVID-19 complications. Consequently, these beneficiaries are particularly at risk for gaps in coverage and 
benefits under the additional flexibility that was afforded to states. A stronger interpretation is needed to 
adequately protect these beneficiaries and minimize gaps in coverage or access to needed benefits, 
throughout the PHE. Similarly, CMS should provide beneficiaries with the opportunity to re-enroll 
beneficiaries in their prior level of coverage.  

As noted by CMS and demonstrated in a current Connecticut lawsuit, certain dually eligible Medicaid 
beneficiaries under current MOE requirements can lose access to their full benefit Medicaid coverage and 
instead be transferred to a Medicare Savings Program eligibility group with more limited coverage.4 Such 
eligibility groups, such as the Qualified Medicare Beneficiary only (QMB only) and Specified Low-Income 
Medicare Beneficiary only (SLMB only) only offer varying levels of cost-sharing and premium assistance, 
but can lack critical access to certain Medicaid-specific wrap-around services, including dental care, 
nonemergency transportation, and most home- and community-based services (HCBS).  

Dually eligible beneficiaries are particularly at risk for poor outcomes resulting from gaps in care. Compared 
to Medicaid-only beneficiaries, dually eligible individuals are more likely to have three or more comorbid 
chronic conditions and need access to LTSS, including HCBS, which are critical services for our most 
vulnerable members to continue living within the community in the setting of their choice. Dually eligible 
beneficiaries are also more likely to have Alzheimer’s disease or dementia, which can translate to more 
difficulty navigating the health care delivery system, especially if their benefits are shifting.5  

In addition, current MOE requirements allow states to shift individuals between different HCBS and LTSS 
service categories, which can impact cost-sharing, access to certain services, and contribute to beneficiary 
confusion in having to navigate changing benefits in an already complex health care delivery system. For 
example, nursing home residents who have increases in income may be subject to increased cost-sharing, 
and individuals receiving LTSS and shifting from the community to the nursing home may be subject to a 
decrease in a personal needs allowance.6 

Administrative Burden  
The current MOE interpretation can also increase state, health plan, and beneficiary administrative burden 
associated with shifting beneficiaries between eligibility groups, especially during a time with severely 

 
4 https://justiceinaging.org/wp-content/uploads/2022/08/Complaint.Filed_.Stamped.8.3.22.pdf 
5 https://www.healthaffairs.org/content/forefront/public-health-emergency-ends-mean-dually-eligible-individuals 
6 https://www.kff.org/medicaid/issue-brief/medicaid-maintenance-of-eligibility-moe-requirements-issues-to-watch/ 
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limited state capacity and competing priorities, including preparing for redeterminations once the PHE 
ends. Minimizing the need to shift eligibility groups lowers the risk eligible beneficiaries may erroneously 
lose access to coverage due to processing errors.   

Determining eligibility for LTSS can be a complex, involved process for state Medicaid agencies and 
beneficiaries. States must first determine if individuals meet certain state-defined income eligibility criteria, 
and then determine whether the individual meets certain state-defined functional eligibility requirements, 
which are assessed using a variety of different functional assessment tools. The functional assessment is a 
labor-intensive process, often consisting of a face-to-face interview in an individual’s home. If the individual 
is eligible for more than one LTSS program, multiple assessment tools may be needed. Further complicating 
eligibility determinations is the patchwork of HCBS waivers that exist in states – each waiver with its own 
eligibility criteria. Beneficiaries themselves must navigate this system while balancing their ongoing long-
term care needs, as well managing their risk for COVID-19. The current MOE requirements thus add a layer 
of additional complexity onto states and beneficiaries.  

Biden-Harris Administration Priorities 
Finally, revisiting the MOE requirement also aligns with broader Biden-Harris Administration efforts already 
underway. The change would support President Biden’s Executive Order on Access to Affordable, Quality 
Health Coverage, and the corresponding recent actions by the Administration to expand access to care, 
such as the fix to the Family Glitch and the recent Medicaid eligibility and enrollment proposed rule.7,8,9 It 
also exemplifies the Center for Medicaid and CHIP Services’ (CMCS) commitments to protect and expand 
access to care, broaden access to HCBS, and invest in health equity, given some of the most vulnerable 
populations impacted by this rule.10  

Conclusion 
Given the implications for beneficiary access in the populations we serve and additional state administrative 
burdens, we support CMS revisiting the MOE requirement to assess for any direct or indirect impacts to 
Medicaid coverage, especially among LTSS beneficiaries. We welcome the opportunity to work with CMS 
and the states we serve to operationalize any changes made and ensure Medicaid beneficiaries have access 
to the coverage they need. If you have any questions, please contact me at mkaschak@mltss.org.  

Sincerely,  

 
Mary Kaschak 
Chief Executive Officer 

 

 
7 https://www.whitehouse.gov/briefing-room/presidential-actions/2022/04/05/executive-order-on-continuing-to-strengthen-
americans-access-to-affordable-quality-health-coverage/ 
8 87 Fed. Reg. 61979 (Oct. 13, 2022) 
9 87 Fed. Reg. 54760 (Sept. 7, 2022) 
10 https://www.healthaffairs.org/do/10.1377/forefront.20211115.537685/ 
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